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TRYALL and PLEA 


7 A<M ES Earle of DERBY, Priſoner 
of War,before a Court Marriall at Cheſter Oftob. 1, 1651. 


The Articles were ſeverall particulars of Treaſon, by his 
Invading EN GL AN D, rating Forces, &c. 


The Anſwer is a confeſſion of the fa. 


The Plea 1s a Plea of Quarter, which he conceives to be 
a goou Bar toa Tryall tor Lite, by Court-Maryall or 


Councell of War, though nor againſt a mcer Civill 
Jvdicature. 


His Plea was over-ruled by the Courtupon this account 
That the Court Maralil was direfted by Parliament. So 
' that the Courc procceucd ro Sencence, on'y gave him 
a forenights time from the firſt of October. 


From this Scntecce he appealerh to his Exccllency the Lord 
Gcaerall, 


—— 
—_— 


2 Kings 6. 21, 22, 
And the Xing of [ſracl ſ:td to Eliſha when he ſaw them , my Father 
ſbll I ſmnzte them? ſb: 1 [mute them ? 
A 14 he anſaere ', hou ſhalt r.0t ſmite them, woul(e# thi ſmite 


Bow, 


LONDON, Printed in the Ycare, 1651. 


thoſe wh.m chow boſs then C iprive with thy Sword, and wi.h thy 
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THE 
Charge and Articles 
GORE np 
HIGH-TREASO N 
| AGAINST 


T he Earl of Derby , withthe Tryal, ex- 
amivation, and { onfeſ$ion, on Tueſday and 
Wedneſday , before a Court- Marſhal at 
Cheſter. 


Pon tlie 16th of this inſtant moneth, by an exrraordinacy 
Meſſenger from Chefer it is advertized, That the Earl of _ 
Derby was brought b-fore the Courr- Marſhal, confiftieg = 
of Coi, Dackenfield and 15 Commiſfion-Officers, where | 
the Judge Advocate brought in, and read the Charge z- 
ninſthim, conſiſting of High-Treafon, viz. 

!, That he bad ina moſt eraiterous and hoſtile manner , been aiding, 
betting, ans aſſiſting to Charles Stx.2rt (Sonto the late Tyrant. ) 
| 2, I he JA held correſpondeng AMCO 


a; 


| | | (7) | 
Thertes S1marr, and his accomplices ; and to the &tmoſt of his power; 
indeavoured the ſubverſion and extirpatinp of this preſent Govern. 
ment ; 2s ; > »: wan aboliſhing the Law and Diſcipline, ſo 

|  kappilybythemeſtabliſhed. 

| - 3. That he had trayterouſly indeavonred to involve this N ATION | 

| in a2%ther bloody and intettine War, by ifſuing forth and ſending Ware 
rants in Lexcaſhire, and furnmoning in the people to x Randevouz. * 

4. That he had moſt traicerevfly appeared in the head of a party, 

both in Cheſtire, Laneaſoire, and other places within this Nation, and - 
granted Commiſſions, figned C. & [being a fignal uſed by the grand e+ 
nemy of chis Common-wealth)] ro divers Gentlemen, Papilts, and o- 
thers, tor the raifing « # forces againſt che Parliament, &-s, The Judge 
Advocate havingscead the Charge , his Lordſhip made a ſhort $ 
1 anſwer chereunto, ro wit, That he had nor acted inthe leaft, conars- 
ry eo the Commands of his Maſter the King; but what he had done,was 
= order and obedience to the power and I oftraRions from hum receiy- 


After which Cel. Dxckenfield and the reft of the Councel, preceeded 
to examination, and ſtated the matters of fa&, confiſting of High-Tres. 
fon ; which cauſed his Lordſhip to look very penfively, and moved him | 
ſo far, that he would fain do ſomething which might be conſidered, and 
 himſeltinir; and withall, declares a good inclination to deliver vp the | 
Iſle of Man, te the preſent power ; only here lies a ſcruple, Thar he is | 
afraid it will be imputed as a very ignoble and Gifh5nourable thing, to 
| farrender up his Children and Lady in ir, But after ſome time ſpent in | 
[| ehis baſines, the Councel referred the further proceedings in his Tryal 
uni! another time, 

The matters of faRt exhibited 2gainſt him, are of a very high nature, 
and its probable may draw a ſerere ſentence upon him : divers other 
perſons of qualicy there are which'were ingaged alſo in this trezſonable 
defign , who are likewiſe to be brought to the Bar of Juſtice : There- 
fore I conceive it requiſite, to preſent to the free-born people of this 
Nation ; cert2in Rul.s and Propoſals, ſhewing the happineſs »nd joy” 
that will redoand to all thoſe at the hour of death that-walke ſted | 
in che wayes of Holineſs ; and the miſery and torments that will | 
on the contrary, to thoſe that are oppoſers, and kick againſt the Ocdi- 
ances thereof, An cvident demonſtration whereof followerh, 
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' The Subſtance of the Earle of 
| Derby's Speech to enforce his plea, 


; Underftand my ſelf ro be Convented before 
you, as well by a Commiſion from the Load 
Generall, as by direQtion of an Act of Parlia- 
ment of the 12th. of «A«guft laſt, 

To the Articles I have given full and ingenu- 
ous Anſwer, what may preſen: it ſelfe for my 

advantage, I have gained liberty to offer and urge by Adviſe, 

And I doubt not bur in matter of Law the Court will be to me 
| inſtead of Counlell in Court, 

t Sir, I ſhall ficſt obſerve to you the nature and generall order 
| af a Court Martiall, with the Lawes and Axiomcs of it, as far 
' a8 concerns my Caſc, and then ſhall apply my plca ro ſuch Or- 

ders, &c, 
| . And therefore I conceive (under favour) that the Laws of a 
| Court Martiall, are as the Laws of Natureand Nations,cqually 
| biading all perſons,and in all places Miluary, and to be obler- 
| vedinviolably. 
| . Andthereforeitis, if a Judgement be given in one Court 
| Martial), there is no appeal to any orher Cour: Martial), 
| Of which Law Mariiall, the Civili Law gives « plentiful 
;  Accoun,ttar above what the Common Law doth ; 25 $Gro:ins ds 
:wre bells, &c. 

But becauſe it is one onely point of Martiall Law, which I am 
to infiſt upon for my life, --- I ſhall name ir, and debate the 
Jas, the right of it, — It 1» Quarter tor lite given me by Cap- 
| tain Edge, : 

p A2 Which 
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| oeS 

| | Which I conc. ive to be a goo bar toavoid tryall by a Coun- 
ccll of War for Life, | 

| That you area Ccuncell of V Var,will be admitted, and being 

f ſo, that you mu:t jucge and procecd © Laws of VVar, and no 

| otherwile, cannot be -nyed, | 

' That Quarrtcr was given me, if itbe {crupled, I am ready to 

| | prove, anu bung given, that it 15 plezdable is above diſpure, 
8 I fhall one'y remove one O5j. &ion, which is, that though this 
| be a Court Marrtjall, yet the {pectall Nature of itis directed by 
Parliament; 
Tothis I Anſwer, though the Parliament dire& the Tryall 
as 1t is, yet it limirs1t to a Court Martiall, which cannor direct ir 
{elte, nor is directed of its own nature by any ſuch direQion. 
For to appoint a Court Marrtiall to proceed by any other Laws, 
thana Court Martall can, _—— is a repugnancy in Natura 
rt, 
So that as ſuch Court Martiall retains it's proper Lawes and 
JuriſdiQions for the ſupport of it ſelf ; ſo the pleas and liberries 
incident to thar cannot be denyed the Priſoncr, 

That Quarter, and ſuch Quarter a+ I had given,is a good plea 
for life to a Conncell of War, I ſhall not cndeavour ſo much 
1] 10 evince by Anchors (char being the proper work of the learned 
| | in Civil Lawcs) bur by ſuch way as that which we call zas gea- 

! | tum, is proved by common praQtice, and ſtrong reaſon, 
| For the firſt I (hall nor need to bring any Forraigh inſtances, 
| being beforc you whoſe. experiences hath made this thing fa-' 
| | miliarto you; andI belceve you will :gree with me, That I am 
if | not on<ly the firſt Pcer, bur the fart Man, tryed by a Court | 
Martiall after Quarter gives; unlefſe ſome marters ex poſt fatto, 
| or ſubſequent to ſuch Quarter, brought ther within be examen 
| of ſuch Court Martizll, ASS 
Y And (as | am informe.!) upon the great Tryall of the Earlc 
| of Cambridge, Lord Capell, Earleot Holand, &c. that plea of 
| Quarter being throvghly urged, it was oneiy avoyde.! un 
this ground, Taat it was no good Plea againſt a Ciwll Ju ile 
| «@R.on, | 


J 
dition, there being no colour of Ir ute, but tacitely admitted & 
conciuved, hat it was a g920d plea agatatt a Milicary juriſdiftion, 

Ault wuzh thc Lord Capell and Lord Gorengs quarter ſeemed 
to nave lowe advantage, as being given by the General], and by 
way of Ar icles,ycr chat quarrer given to the Earle of Camiri/g 
was givea an by a particular Captain, and that quarter, as 
quarccr contidered, as itrong as the other , only both avoided by 
the civull juril4ztion in the iigh Court of Tultice. 

It being a rule in war, char quarter hath as much force b:ing 
givenithaction, as Articles have ma Ccflation , both irrever- 
lible by auy Military power. | 

And tt.ough 1: may be a received opinion in politiques, that no 
G:aerals or {ouldiers conceflions ſhould preju:lice rne States 1n- 
rereſt , yerthey ſhall bebarrs ro their owne power, 

I contefle 1 love the laws of Peace more then thoſe of war , 
yetin this cafe I muſt adhere to thoſe of war. 

And I would only know, whether a quarter was given me for 2 
benetir to me, or tor a miſchief; it tora benefir, I am nowto 
have ut made good; if for a miſchicf,ttcn u deſtroys the faith of 
men 1n arms, 

And I have read this for a maxime of war, that promiſſes 
made by Kings,or States Commanders,ought to be obſerved in» 
violably , elle there never will be any yeelding. 

And 1 ſhall lay this betore yow as a Rule, that quarter given 
by the meancſt {ouldier ( it nor torbieden)) ob iges as tarr as if 
the G necall bad done ir. 

Aad I nevcr read or heard, that any Souldiers receiv d ro mer- 
cy, were (alter 12 howics1clpiie ) cver denied quarter, or try- 
£d by a Cour: Ma:fhall. 

le my be objected chen , that ir may reſt in the power of no 


| privaie ſouleter by giving quarter to pardon treaſon, 


T> ca: L ſay, I pleadcd ur oct a3 an abſolute pardon, butas a 
ba;c to-a Court Matthall, 
T (hall infer turther From corc'nlions of reaſo2. 


The pro;efſion of a ſouldier hath danger enough in it, and hee 


aced 


; © 


_ need not 2d any to it, to deſtroy the right of army, I ans be-' 


fore you as a Court Marſhall, it may beall of you, or moſt; have 
in ſome- a&ion or other ſince theſe troubles began, reecived 


quarter for your lives , and weuld it not be hard meaſure thar' 


any Court Marſhall ſhould try you afterwards. 

If this quarter be foyled ot nnlled, all the Quarter , Articles , 
termes or concluſions made fince rhe warr began may be cxami- 
nable by any ſubſequent Court Marſhall, nay,by this the ſword, 
the Law of Armes, all Millitary intereſt,and your owne fatery, 
are judged and jeoparded as well as mine. 

But I ſhall oot multiply , preſuming you will not judge by the 
laws of war, in which capacity only you fitr;and thar you wili in 
Religion and Iuflice allow that plea whieh is univerſally,even in 
all parts of the werld allowable. 

Ifyou are difſati: fied , Ipray that as an efſcntiall to Iuſtice I 
may have a DoQor of the Civill Law affigned mce, or a« leaſt 
Liberty to produce their books and opinions. 

And that in the interim you ſuſpcad your ſentence 


 Fouchiog my levying forces in the Iſle of Aa and invading 
Englaad , I might plead my ſelf (and that truly) a ſtranger ro al 


the Acts of Treaſon, and in particular to the AR of the r2th., of 
Aupiſt , 
m_ a any of the AQts of Treaſon, and net being, particularly 
named, thoſe Ads reachrot, nor bind thoſe of that Iſland, — 
Andin particular, that I was in the I fle of 44a», when the laſt 
A& was made. And the Law looks not backwards; _.. And 
whilſt I wa$ in E7gland, ] was under an unlikelihood and unpoſ- 


fibilicy of knowing the new Ads, which I leave to judgement, | 


Bur becauſe I have,as to my FaR, confeſſed and ſubmitted to the 
Parliaments Mercy, 

1 do, as to jour Military power, earneſtly plead Quarter, at a Bar toyour- 
further tryall of me. And I dowbt wot bat you will deeply weigh a point 
ſo conſiderable, beth to your concernments and C onſciences before you pros 
ceed to Sentence. | 

And admit my Appeal to bis Excellency the Lord Generall Crom- 
well, on this fingle point, 


To 


And thatthe Iſle of Man is nor paricnlarly na. 


———— — 
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| with an intention to hve cur themall off , in regard there was no quarter 


. made good unmochem , 


| 7 
' "'Tothe Bight Honorable —_— Lord General Crommell.. - 
The buwle Petition of } _ Earle of Derby ; a Sentenced priſoner 3n 


 Shewing , | 


| T Hc 1c appeareth by the annexed what Plea your P-ritionerhath urged 


tor lite , in which the Court Marſhall here were pleaied to overrule 
-him , irbeing a matterof Law, and a poine not adjudged no" pretidenrfd 


| tnall this war : Andthe ptea being only capable of appeal to your Þxcel- 


tency , whoſe wiſdome will {ately refolve ir ; and your Petmoner deing 
alſoa priſoner ro theHigh Court of Parliament in relation ro hisrendiion 
of the Hle of Mn. 
In all be moſt humbly craves youtY (Excellencier Grace ,"that he may as 
well obtain your Excellenciey judgment ov bis plea,ns the Parbunents 
werey, with your Excthtenciet favour to him, atd be rhall owe his life 
to your Lordhips fervice, 
| And ever pray,'&c, 

DERBFYT. 
Tothat objetion , that a. private -Gfticer cannot give quarerfor lite , 
is oproſe the conſtant cuſtomes of men'in arms in 211 N.tions, and the 
parricuJar warrant of the civill Law in thar berhalfe, One particul:r cafc 


| was preſt by his Lordſhip , and preſence to his Excellency che Lord Gen, 


"Cr-mwell: 

A C .{c wherein (ix private Souldiers gave quarter to fix thouſand of the e- 
nemy , among whom were.the chiefcſt Officers of the enemies Army, 
tc Generall only excepred, | 

'F the yeare 16; 1. The pritice of Orange being with the Stares Army 


"4.-t Bergen ap Zoame, to prevent the enemy of z defigne of Landing in 


ſome put of Zealand, or ſome of thoſe Iefſer Tinds that divide it and 
Hollund , the enemy being ſhrouded and diftrafted , and 'lo forc'd a 
ſhoreghalf a dozen priv. te Souldier of the Princes Army came to thep lace, 
to whom Ge00 and a dev gan themſclves prifoners;and the quirt:r was 
they allowed totheir Ranſomes by the Prince 
.of Orexge , norwitſtanding he was with his Army on a very hafty march, 


iven by Water , nor any certzine ranſome. In which baſineife above 
— to hundred Officers were priſoners, This Caſe is atteſted by 
Foulcke Honnckg, 
ON T he. Alcock, 
Colonel Crewwell and Mr. Hugh Peters were preſent ax this _— 
ercas 
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| (3) - 
Wherers forcher it has bin objected agvinſt the: ſaid Exrl of Derby , that 


" he kild one Captaine Zoorle ar the taking of Bow/tonz for bis vindication, 
from that impuration, he produced an AttiJavi of a man of go: d repute 
voluntarily takea betore Door «y/ce ia the Chancery, in the year 


1647 as followeth, | 


ter Cropper of Bickerſt:: in the County of Lancaſter Gentleman, 
makerh O.th, That about che latter end of che Mor:cth of Afay, in 
the year 1644- at the time when Prince Rupere took che Town of Bul- 
ton in Lancaſhre, by :{{uult ; he this Depone it, being chere preſent, ſaw 
the now Earle of Derby neer unco tae Croſs in B»l:on; and it being ru- 
mored then, that che laid Earle had (laine one Bootle, that had bin once his 
Porter, he looked znd ſaw the ſaid Bootle wounded, but not dead ; and 


needs be in the height of the ſturm , Boerle being killed at the fault 


Trance. ; 
Upon the whole is is ſubmitted to his Excellency the Lord Generall, and 


the Councell of the Army., whether the Earle of Derby being a pri'oner 
_ war, after quarter iven by a Cap', of che L.Gen. own Regiment , may 
Sencenced to death by a Conrt Muriall. 


. 


FINIS, 


